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No appearance for Respondent.


Green & Hall, Edward R. Huguenin and James L. Bothwell for Real Party in Interest.

In response to a motion by real party in interest (real party), the trial court issued an order that included a requirement that petitioners comply with the statutory procedures ordinarily imposed on homeowners as a prerequisite to filing an action against a builder to remedy construction defects.  Petitioners seek a writ of mandate directing the trial court to vacate its order and instead enter an order denying real party’s motion in its entirety.  We conclude the trial court misinterpreted the governing statute and grant the petition.

FACTUAL AND PROCEDURAL BACKGROUND

Civil Code sections 895-945.5
 (Sen. Bill No. 800) set out a nonadversarial prelitigation procedure by which the purchaser of a home who believes there are defects in the construction of the home for which the builder is liable must give the builder notice of the alleged defects and an opportunity to investigate and repair them prior to initiating a court action seeking remedies.  Under the statutory scheme, the builder has the option of contracting for an alternative nonadversarial prelitigation procedure at the time of the initial sale of the home.

Petitioners are the owners of 54 homes built by real party.  They filed a complaint seeking remedies for alleged construction defects in their homes.  Real party filed a motion seeking to compel the petitioners whose homes were sold pursuant to sales contracts containing alternative prelitigation procedures to comply with those procedures, and to stay the litigation until the procedures have been followed and real party has been afforded an opportunity to repair any defects.  Petitioners opposed the motion.  After hearing, the trial court granted real party’s motion in part and denied it in part.  The court found the alternative procedures set out in the contracts to be unconscionable and unenforceable.  It denied real party’s request to compel petitioners to comply with the alternative procedures, but, finding real party made only a qualified election to follow its alternative procedures, the trial court required petitioners to comply with the statutory prelitigation procedures.  It stayed the litigation pending completion of the process.  Petitioners petitioned for a writ of mandate or prohibition to overturn the portion of the court’s order requiring them to comply with the statutory procedures.  They contend Sen. Bill No. 800 provides that, if the builder’s alternative procedures are found to be unenforceable, the builder may not enforce the statutory prelitigation procedures and the petitioner may file suit without compliance with those procedures.  We issued an order to show cause and received additional briefing in order to consider this issue of first impression.

DISCUSSION

I. 
Writ Review*

Review by writ of mandate is available to compel an inferior court or other public agency to perform an act required by law.  (Code Civ. Proc., § 1085; People v. Picklesimer (2010) 48 Cal.4th 330, 339-340.)  A writ of mandate “must be issued in all cases where there is not a plain, speedy, and adequate remedy, in the ordinary course of law.”  (Code Civ. Proc., § 1086.)  Writ review is deemed extraordinary and appellate courts are normally reluctant to grant it.  (Science Applications Internat. Corp. v. Superior Court (1995) 39 Cal.App.4th 1095, 1100; City of Half Moon Bay v. Superior Court (2003) 106 Cal.App.4th 795, 803 (Half Moon Bay).)  The Supreme Court has identified general criteria for determining the propriety of writ review.  “These criteria include circumstances in which ‘the party seeking the writ lacks an adequate means, such as a direct appeal, by which to attain relief’ or ‘the petitioner will suffer harm or prejudice in a manner that cannot be corrected on appeal.’  [Citation.]”  (Half Moon Bay, supra, at p. 803.)  A writ may also be granted when the petition presents an issue of first impression that is of general interest to the bench and bar.  (Valley Bank of Nevada v. Superior Court (1975) 15 Cal.3d 652, 655.)  


When the petitioner may immediately appeal, his remedy is considered adequate and writ relief is precluded, unless the petitioner “can show some special reason why it is rendered inadequate by the particular circumstances of his case.”  (Hogya v. Superior Court (1977) 75 Cal.App.3d 122, 128 (Hogya).)  

“Where an order is not appealable, but is reviewable only upon appeal from a later judgment, various factors must be considered in evaluating the adequacy of the appellate remedy [citation].  Such factors include, without being limited to, the expense of proceeding with trial [citation], prejudice resulting from delay [citation], inordinate pretrial expenses [citation], the possibility the asserted error might not infect the trial [citation], and the possibility the asserted error might be corrected in a lower tribunal before or during trial [citation].  A remedy is not inadequate merely because more time would be consumed by pursuing it through the ordinary course of law than would be required in the use of an extraordinary writ.  [Citations.]” (Hogya, supra, 75 Cal.App.3d at pp. 128-129.)

The order requiring petitioners to comply with the statutory nonadversarial prelitigation procedures is not immediately appealable.  (See Code Civ. Proc., § 904.1.)  In the absence of writ review, petitioners will be required to comply with the order in full, and then litigate the matter to a final judgment before they will be able to seek review by appeal.  Compliance will result in delays in the litigation, and possibly added inconvenience to petitioners if real party makes unsuccessful attempts to repair their homes.  The asserted error is not one that is likely to be cured in further proceedings during or prior to trial.  By the time the matter is litigated to judgment, the issue will be moot and petitioners will not be able to effectively challenge the order.  Any error in the ruling cannot be corrected on appeal.  Consequently, petitioners do not have “a plain, speedy, and adequate remedy, in the ordinary course of law.”  (Code Civ. Proc., § 1086.)

  
Petitioners’ writ petition presents an issue of first impression, requiring interpretation of a statutory provision that has not previously been interpreted by the courts.  It is an issue of general interest to builders, home buyers, and their attorneys; resolution of the issue will provide guidance to builders in drafting their sales contracts and to the bench and bar in future litigation.  (See Hogya, supra, 75 Cal.App.3d at p. 129.)  The issue may escape review unless it is addressed in a writ proceeding.  Under these circumstances, we conclude review by extraordinary writ is appropriate in this case.

II. 
Statutory Interpretation

A. 
Statutory provisions


In 2002, the Legislature enacted sections 895 through 945.5, to “specify the rights and requirements of a homeowner to bring an action for construction defects, including applicable standards for home construction, the statute of limitations, the burden of proof, the damages recoverable, a detailed prelitigation procedure, and the obligations of the homeowner.”  (Legis. Counsel’s Dig., Sen. Bill No. 800 (2001-2002 Reg. Sess.).)  Chapter 2 of the legislation sets out the building standards for the violation of which a builder may be held liable to the homeowner.  (§§ 896, 897.)  Chapter 3 of the legislation specifies the obligations of the builder, including an obligation to provide a specified limited warranty.  (§§ 900-907.)  Chapter 4 of the legislation prescribes prelitigation procedures a home buyer must initiate prior to bringing a civil action against the builder seeking recovery for alleged construction defects.  (§§ 910-938.)  Chapter 5 of the legislation sets out the applicable statute of limitations, the damages that may be recovered and affirmative defenses that may be asserted.  (§§ 941-945.5.)


Chapter 4 of the legislation sets out a nonadversarial prelitigation procedure a homeowner is required to follow prior to filing suit to recover on claims of construction defects.  (§§ 910, 914.)  The homeowner must give written notice to the builder of the claim that the builder violated Chapter 2 of the legislation, describing the nature and location of the claimed violations.  (§ 910.)  The builder must acknowledge receipt of the notice within 14 days; if the builder elects to inspect and test the claimed defects, it must make its initial inspection within 14 days after acknowledgement of receipt of the notice, at a mutually convenient time.  (§ 916.)  Within 30 days after inspection and testing, the builder may make a written offer to repair the defects, explaining which defects are to be repaired and the method of repair, identifying any contractors to be used to make the repairs, and setting a reasonable completion date.  (§ 917.)  Within 30 days, the homeowner may authorize the repairs as proposed, or request that the builder identify other contractors that may be used to implement the repairs; after the builder identifies other contractors, the homeowner “shall authorize the builder or one of the alternative contractors to perform the repair.”  (§ 918.)  The repair must be commenced within specified time periods, done “with the utmost diligence,” and “completed as soon as reasonably possible.”  (§ 921.)

The builder’s offer to repair the defects must be accompanied by an offer to mediate the dispute if the homeowner chooses.  (§ 919.)  As an alternative to an offer of repair, the builder may make the homeowner a cash offer.  (§ 929.)  If the builder fails to acknowledge receipt of the claim, fails to make an offer to repair, fails to complete the repair within the time specified in the repair plan, or fails to “strictly comply with this chapter within the times specified, the claimant is released from the requirements of this chapter and may proceed with the filing of an action.”  (§§ 915, 920, 925, 930.)  A claimant may also file an action for a violation of the legislation’s Chapter 2 standards alleging an inadequate repair. (§ 927.)


The request for an extraordinary writ in this case arises out of statutory provisions permitting a builder to contract for alternative nonadversarial prelitigation procedures for resolving claims of construction defects.  Section 914, subdivision (a), provides:

“This chapter establishes a nonadversarial procedure, including the remedies available under this chapter which, if the procedure does not resolve the dispute between the parties, may result in a subsequent action to enforce the other chapters of this title.  A builder may attempt to commence nonadversarial contractual provisions other than the nonadversarial procedures and remedies set forth in this chapter, but may not, in addition to its own nonadversarial contractual provisions, require adherence to the nonadversarial procedures and remedies set forth in this chapter, regardless of whether the builder’s own alternative nonadversarial contractual provisions are successful in resolving the dispute or ultimately deemed enforceable.

“At the time the sales agreement is executed, the builder shall notify the homeowner whether the builder intends to engage in the nonadversarial procedure of this section or attempt to enforce alternative nonadversarial contractual provisions.  If the builder elects to use alternative nonadversarial contractual provisions in lieu of this chapter, the election is binding, regardless of whether the builder’s alternative nonadversarial contractual provisions are successful in resolving the ultimate dispute or are ultimately deemed enforceable.”  (§ 914, subd. (a).)



In its motion in the trial court, real party contended petitioners fall into three categories:  owners of 28 homes who purchased their homes directly from real party pursuant to purchase contracts and warranty documents that required them to follow real party’s alternative procedures for claims of construction defects (original purchasers); owners of 24 homes who were successors in interest to others who purchased directly from real party pursuant to purchase documents that required them to follow real party’s alternative procedures (subsequent purchasers); and owners of two homes whose contractual documents required them to follow the statutory procedures for claims of construction defects (Sen. Bill No. 800 purchasers).  Real party sought an order compelling the original and subsequent purchasers to comply with its contractual alternative prelitigation procedures, and compelling the Sen. Bill No. 800 purchasers to comply with the statutory prelitigation procedures.  The trial court denied the request to compel compliance with the alternative procedures, finding them unconscionable and unenforceable.  Despite the provisions of section 914, subdivision (a), it ordered all three groups to comply with the statutory procedures.  Petitioners challenge the order requiring them to comply with the statutory procedures.


B. 
Original and subsequent purchasers
Real party’s motion asserted the sales contracts and home warranties required the original purchasers and the subsequent purchasers to follow alternative nonadversarial procedures set out in those documents in lieu of the procedures found in Chapter 4 of the legislation.  In their writ petition, petitioners contend that, having attempted to enforce those alternative provisions, real party was barred by the provisions of section 914, subdivision (a), from requiring petitioners to comply with the statutory procedures.  To determine whether petitioners are entitled to relief from the trial court’s order, we must interpret and apply the language of section 914, subdivision (a).

“Well-established rules of statutory construction require us to ascertain the intent of the enacting legislative body so that we may adopt the construction that best effectuates the purpose of the law.  [Citation.]  We first examine the words themselves because the statutory language is generally the most reliable indicator of legislative intent.  [Citation.]  The words of the statute should be given their ordinary and usual meaning and should be construed in their statutory context. [Citations.]  These canons generally preclude judicial construction that renders part of the statute ‘meaningless or inoperative.’  [Citation.]”  (Hassan v. Mercy American River Hospital (2003) 31 Cal.4th 709, 715-716.)  “If the language is clear and unambiguous there is no need for construction.”  (Lungren v. Deukmejian (1988) 45 Cal.3d 727, 735.)  When the meaning of the language used is ambiguous, the court may consider the legislative history of the statute.  (Mejia v. Reed (2003) 31 Cal.4th 657, 663.)  “Statutory construction is a question of law that we review de novo.”  (Syngenta Crop Protection, Inc. v. Helliker (2006) 138 Cal.App.4th 1135, 1159.)
The original sales contracts for the homes of the original and subsequent purchasers included the following provisions:

“(a) 
Defects; Notice and Opportunity to Cure:  If after Buyer’s Close of Escrow for the purchase of the Property, Buyer discovers a material structural or other defect in the Property or any improvement located thereon … that Buyer feels may be the responsibility of Seller (‘Defect’), Buyer shall notify Seller in writing in accordance with the terms and conditions of the HOME BUILDER’S LIMITED WARRANTY .…  Buyer shall not pursue any other remedies available to it under this Section 14 until Seller has had the notice and opportunity to cure the Defect described above.…

“(b) 
Arbitration of Disputes: .…

“(c) 
Civil Code sections 895-945.5 Elections.  To resolve any future disputes, Buyer and Seller agree to rely upon normal customer service procedures, those alternative dispute provisions set forth or referenced in this Agreement and the Home Builder’s Limited Warranty at section VII, and, if such disputes remain unresolved, binding contractual arbitration provisions as set forth above and in the Home Builder’s Limited Warranty at section VIII.  Pursuant to Civil Code section 914, Seller elects the preceding methods and will not compel Buyer to those nonadversarial, prelitigation procedures described [in] Civil Code section 914, et seq.…

“(d) 
Recordation of Dispute Resolution and Other Provisions.  Buyer agrees that Seller may also record against the Property procedures and election set forth or permitted in Civil Code section 912(f) and related sections.  Buyer is informed that the procedures in this Agreement and this section impact the legal rights of the Buyer and any successors who own the Property .… ”  (Some capitalization omitted.) 


Section 914, subdivision (a), permits the builder to elect to engage in its own nonadversarial contractual procedure in lieu of the statutory procedure.  It requires the builder to notify the home buyer, at the time the sales agreement is executed, which set of procedures it elects to use.  Real party’s sales agreements contained an election to use real party’s alternative procedures, as set out in the purchase contracts and home builder’s warranties.  Section 914, subdivision (a), made that election “binding, regardless of whether the builder’s alternative nonadversarial contractual provisions … are ultimately deemed enforceable.”  

Real party attempted to enforce its alternative contractual procedures by bringing its motion to compel petitioners to comply with those procedures prior to proceeding with their litigation, but the trial court found its alternative procedures were unenforceable.  Section 914, subdivision (a), provides that, if a builder attempts to commence its alternative contractual procedures, it “may not, in addition …, require adherence” to the statutory procedures, “regardless of whether the builder’s own alternative nonadversarial contractual provisions are successful in resolving the dispute or ultimately deemed enforceable.”  The statute refers to the builder’s “attempt” to use or enforce alternative prelitigation procedures as the event that precludes it from requiring the homeowner to adhere to the statutory procedures.  The builder need not complete the contractual prelitigation process or be successful in resolving the dispute in order to be barred from pursuing the statutory procedure.  If the builder attempts to enforce its alternative procedures and those procedures are determined to be unenforceable, the builder may not require the homeowners to comply with the statutory procedures.  

The second paragraph of section 914, subdivision (a), requires the builder to notify the buyer at the time the sales agreement is executed of its election either to use the prelitigation procedure set out in the statutes or to use its own contractual procedure.  It specifies that the builder’s election is binding, “regardless of whether the builder’s alternative nonadversarial contractual provisions are successful in resolving the ultimate dispute or are ultimately deemed enforceable.”  The two paragraphs of section 914, subdivision (a), read together, indicate that, if the builder elects or attempts to use its own prelitigation procedures in lieu of the statutory procedures, it is bound by that decision, “regardless of whether” its provisions are “ultimately deemed enforceable.”  “Regardless of whether” the builder’s alternative procedures are “ultimately deemed enforceable” means it does not matter whether those procedures are enforceable or not; either way, the builder is bound by its election and cannot enforce the statutory provisions.  

In its briefs in opposition to the writ petition, real party first ignored the language “regardless of whether the builder’s … provisions are deemed enforceable”; it then argued the language means “even if a builder’s alternative pre-litigation procedures are ‘ultimately deemed enforceable,’” the builder may not require the homeowners to comply with the statutory procedures, in addition to its own.  It seems to contend the builder is only precluded from enforcing the statutory procedures if its contractual procedures are enforceable and actually used.  But the language of the statute is not “even if” the builder’s procedures are enforceable; it is “regardless of whether” the alternative procedures are enforceable.  (§ 914, subd. (a).)  Thus, while the provision precluding use of the statutory procedures would apply “even if” the alternative procedures were deemed enforceable, it would also apply “even if” they were deemed unenforceable.  

The intent manifested in the plain language of the statute is that a builder may attempt to use one set of procedures or the other, but not both.  If the builder elects or attempts to use its alternative contractual procedures, it may not thereafter require the homeowners to comply with the statutory prelitigation procedures, even if its attempt at enforcement of its own procedures fails because the alternative procedures are found to be unenforceable.

This interpretation is reinforced by section 915, which provides:  “If a builder fails to acknowledge receipt of the notice of a claim within the time specified, elects not to go through the process set forth in this chapter, or fails to request an inspection within the time specified, or at the conclusion or cessation of an alternative nonadversarial proceeding, this chapter does not apply and the homeowner is released from the requirements of this chapter and may proceed with the filing of an action.”  (§ 915, italics added.)  Thus, if the alternative proceeding ceases because the procedures are found to be unenforceable, the homeowner is released from the requirements of the statutory procedure and may file suit.  Further, section 927, which extends the statute of limitations on the homeowner’s lawsuit if the statute would otherwise run during the prelitigation process, provides:  “If the builder elects to attempt to enforce its own nonadversarial procedure in lieu of the procedure set forth in this chapter, the time period for filing a complaint or other legal remedies for violation of any provision of this part is extended from the time of the original claim by the claimant to 100 days after either the completion of the builder’s alternative nonadversarial procedure, or 100 days after the builder’s alternative nonadversarial procedure is deemed unenforceable, whichever is later.”  (§ 927, italics added.)

The legislative history
 of Sen. Bill No. 800 elucidates the purposes behind the nonadversarial prelitigation procedures of Chapter 4 of the legislation.  “The bill establishes a mandatory process prior to the filing of a construction defect action.  The major component of this process is the builder’s absolute right to attempt a repair prior to a homeowner filing an action in court.  Builders, insurers, and other business groups are hopeful that this right to repair will reduce litigation.”  (Sen. Com. on Judiciary, Analysis of Sen. Bill No. 800 (2001-2002 Reg. Sess.) as amended Aug. 28, 2002, p. 5.)  “The bill also responds to concerns expressed by builders,  subcontractors, and insurers over the costs of construction defect litigation [and] their impact on housing costs in the state.”  (Id. at p. 4.)  Thus, one of the major purposes of the legislation is to promote prelitigation repairs of construction defects in order to avoid the costs of litigation and the resulting increased costs of construction.  The provisions establishing a time table for the repairs also protect homeowners by preventing inordinate delay in their pursuit of a remedy.  

The statutes do not require the builder to repair any claimed defects; they simply give it the right to do so.  The builder may waive that right, for example, by not responding to the homeowner’s notice of the defects, or by not offering to repair after investigating the homeowner’s claims.  Our interpretation of section 914 preserves that right; a builder who elects to use alternative prelitigation procedures in lieu of those set out in the statute has the right to attempt repairs, so long as it does so pursuant to procedures that are fair and enforceable.  If, however, the builder imposes procedures that are found to be unenforceable, it forfeits its absolute right to attempt repairs.  It may still offer to repair any defects, but the homeowner is not bound to accept the offer or to permit the builder to attempt the repairs prior to litigation.  The builder thus has an incentive to ensure its alternative procedures are proper and enforceable, and the homeowner’s protection against unnecessary delay is preserved.

Real party contends, and the trial court found, that real party’s election to follow its own procedures was a “qualified” election.  Real party bases its argument on language found in the Home Builder’s Limited Warranty:  “Your only remedy in the event of a construction defect in or to the home or the common elements or to the real property … is the coverage provided to you under this limited warranty.  Notwithstanding the foregoing, nothing in this limited warranty shall diminish any rights, obligations, or remedies that you or we may have under California Civil Code Sections 895 through 945.5 or under any procedures adopted in place of California Civil Code sections 910 through 938.”  (Capitalization omitted.)  We interpret this language to express an intent that the warranty be construed so as to avoid denying the homeowner any rights guaranteed by Sen. Bill No. 800.  We do not interpret it to mean that, if the warranty provisions are held to be unenforceable, then the statutory prelitigation procedures must be followed in their entirety.  Such an interpretation would be contrary to the provisions of the sales agreements that “[p]ursuant to Civil Code section 914, Seller elects the preceding methods,” that is, those set out in the warranty, “and will not compel Buyer to those nonadversarial, prelitigation procedures described [in] Civil Code section 914, et seq.”  Such an interpretation would also eviscerate the provisions of section 914 which make the builder’s election to engage in its own prelitigation procedures binding and preclude it from attempting to use both its own and the statutory procedures.  It would permit any builder to avoid the limitations of section 914 entirely by simply including in its contractual documents language similar to that of real party’s warranty.

At the hearing, the trial court seemed to be swayed by the idea that requiring petitioners to comply with the statutory procedures would not harm them and might be beneficial.  In various forms, it asked petitioners’ counsel three times, “What’s wrong with requiring [petitioners] to comply with SB800 …?”  Petitioners’ counsel first answered that it was “absolutely statutorily precluded”; when the court posed the question the third time, he conceded, “There’s nothing wrong with having the homeowners go along with SB800,” although he qualified his response by asserting that real party had already failed to strictly comply with the statutory procedures and therefore petitioners had a right to proceed with their litigation.  Whether the trial court believes it would be beneficial to require petitioners to permit real party to attempt to repair the claimed construction defects prior to pursuing the litigation is irrelevant.  Imposing such a requirement is directly contrary to the express provisions of section 914, subdivision (a).  “Absent constitutional constraints, when the Legislature has established policy, it is not for the courts to differ.”  (Gikas v. Zolin (1993) 6 Cal.4th 841, 851, fn. omitted.)  The legislative history of Sen. Bill No. 800 indicates it was “the product of extended negotiations between various interested parties” and “reflect[ed] extensive and serious negotiations between builder groups, insurers and the Consumer Attorneys of California, with the substantial assistance of key legislative leaders over the past year, leading to a consensus on ways to resolve these issues.”  (Sen. Com. on Judiciary, Analysis of Sen. Bill No. 800 (2001-2002 Reg. Sess.) as amended Aug. 28, 2002, pp. 1, 3.)  The Legislature had input from various interested groups; it presumably considered their conflicting interests and enacted statutes that reflected its policy choices.  It is not our place or the place of the trial court to substitute our notions of good policy for those of the Legislature.  


Real party attempted to enforce the alternative contractual prelitigation procedures against the subsequent purchasers, as well as the original purchasers.  The sales contracts contained real party’s election to use its own alternative procedures, advised the buyers that these procedures impacted the legal rights of the buyers and their successors, and included the buyers’ agreement that real party “may record against the Property procedures and election set forth or permitted in Civil Code section 912(f) and related sections.”  The contracts also contained the buyers’ agreement “to provide any subsequent purchaser of the Property copies of those documents … provided in conjunction with the original sale, as required by Civil Code section 912(h),” including the sales contract and the warranty.  Real party recorded against the properties “Notice of Certain SB 800 and Related Procedures,” which gave “notice of the existence of certain procedures that impact the legal rights of Lot homeowners.”  The warranty provided it would “transfer to new owners of the home for the remainder of the warranty period”; it also defined “homeowner” to include the successors of the first owner.  (Capitalization omitted.)  Pursuant to these provisions, real party moved to compel the subsequent owners to comply with the alternative contractual prelitigation procedures.


Because real party elected to use its own alternative procedures and to make those procedures applicable to subsequent purchasers of the homes, and because it attempted to enforce them against the subsequent purchasers through its motion to compel, the provisions of section 914, subdivision (a), apply to the subsequent purchasers in the same manner as to the original purchasers.  Real party’s election to use the alternative procedures was binding, and, after attempting to enforce them against the subsequent purchasers, real party could not require those purchasers to comply with the statutory prelitigation procedures.

Real party attempted to compel the original and subsequent purchasers to comply with the alternative prelitigation procedures set out in the purchase contracts and warranties.  That attempt was unsuccessful because the trial court found the procedures to be unconscionable and unenforceable.  Real party’s election to use the alternative procedures was binding.  Pursuant to section 914, subdivision (a), real party could not thereafter enforce the statutory prelitigation procedures.  The trial court’s order compelling the original and subsequent purchasers to comply with the statutory prelitigation procedures, despite its prior attempt to enforce its own alternative procedures, is contrary to the statute.


C. 
Sen. Bill No. 800 purchasers


The owners of two of the homes in issue purchased their homes pursuant to purchase agreements that provided for application of the statutory procedures to any claims of construction defects.
  Real party did not attempt to enforce any alternative prelitigation procedures against these petitioners.  The purchase documents contained an election to use the statutory procedures.  Real party’s motion to compel sought to compel these purchasers to comply with the statutory procedures.  As to these Sen. Bill No. 800 purchasers, petitioners have not shown the trial court’s order was in error.  

III. 
Other Issues*

In real party’s briefs opposing the petition for a writ, real party raises issues not raised by the petition itself.  Real party contends its alternative procedures were not unconscionable and the question of the enforceability of the alternative procedures should have been submitted to arbitration.  

“Before seeking mandate in an appellate court to compel action by a trial court, a party should first request the lower court to act.  If such request has not been made the writ ordinarily will not issue unless it appears that the demand would have been futile.”  (Phelan v. Superior Court (1950) 35 Cal.2d 363, 372.)  Real party did not request arbitration of the issue of enforceability of its alternative prelitigation procedures.  Rather, it specifically asked the trial court to compel petitioners’ compliance with the contractual procedures, necessitating a determination by the trial court whether petitioners were bound by the contractual provisions for alternative procedures.  Because this issue was not first presented to and addressed by the trial court, we decline to decide it in this proceeding.
Real party did not seek review of the determination that its procedures were unconscionable and unenforceable, other than in its opposition to petitioners’ petition.  A party may not challenge the portions of a trial court order that are adverse to it by raising issues in its response to a writ petition filed by the opposing party.  (Campbell v. Superior Court (2005) 132 Cal.App.4th 904, 922.)  “To contest trial court rulings not challenged in the writ petition, a party must seek review by way of his or her own writ petition (in the nature of a cross-petition) or appeal.”  (Eisenberg et al., Cal. Practice Guide:  Civil Appeals and Writs (The Rutter Group 2010) ¶ 15:227.5, p. 15.96.7 (rev. #1, 2010).)  

The statute and case on which real party relies to argue that the unconscionability determination is reviewable in this writ proceeding both apply to appeals, not to writ proceedings.  (Code Civ. Proc., § 906; Platypus Wear, Inc. v. Goldberg (2008) 166 Cal.App.4th 772 (Platypus Wear).)  Even if we were to apply them to this writ proceeding, we would find the issues real party attempts to raise would not be reviewable.  Code of Civil Procedure section 906 provides: 

“Upon an appeal pursuant to Section 904.1 or 904.2, the reviewing court may review the verdict or decision and any intermediate ruling, proceeding, order or decision which involves the merits or necessarily affects the judgment or order appealed from or which substantially affects the rights of a party, including, on any appeal from the judgment, any order on motion for a new trial, and may affirm, reverse or modify any judgment or order appealed from and may direct the proper judgment or order to be entered, and may, if necessary or proper, direct a new trial or further proceedings to be had.  The respondent, or party in whose favor the judgment was given, may, without appealing from such judgment, request the reviewing court to and it may review any of the foregoing matters for the purpose of determining whether or not the appellant was prejudiced by the error or errors upon which he relies for reversal or modification of the judgment from which the appeal is taken. The provisions of this section do not authorize the reviewing court to review any decision or order from which an appeal might have been taken.”  (Code Civ. Proc., § 906, italics added.)


An appeal may be taken from a part of a judgment only if that part is severable.  (Culbertson v. Cizek (1964) 225 Cal.App.2d 451, 471 (Culbertson).)  “‘Where portions of a judgment are truly severable, the appellate court is without jurisdiction to consider the parts from which no appeal has been taken.  [Citations.]  And the appellate court will consider the portion before it independently of the other parts.  [Citations.]  Modification or reversal of the portion of the judgment from which the appeal has been taken has no effect upon the other portions. [Citations.]’”  (Id. at p. 471.)  “‘[T]his rule is not applied where portions of a judgment adverse to a nonappealing party are so interwoven with the whole that appeal from a part affects the other parts; in such a situation the appellate court can reverse the entire judgment if it is necessary to do justice.’”  (Ibid.)


The language in Code of Civil Procedure section 906 italicized above “‘seems to be a codification of the existing rule established by court decisions; they recognize that a respondent may assert a legal theory which, if found to be sound, should result in affirmance notwithstanding appellant’s contentions.’”  (Adoption of Lenn E. (1986) 182 Cal.App.3d 210, 218, italics added.)  Thus, without appealing, the respondent cannot raise an issue on which the judgment was adverse to him and seek review of that issue in order to obtain a reversal of the judgment.  The respondent may only raise issues that would result in affirmance of the judgment.


Platypus Wear is not to the contrary.  In Platypus Wear, the defendant Goldberg filed an anti-SLAPP motion two years after the complaint was filed.  (Platypus Wear, supra, 166 Cal.App.4th at p. 775.)  The anti-SLAPP statute required such a motion to be filed within 60 days after the complaint was filed, unless the trial court, in its discretion, permitted later filing.  The plaintiff unsuccessfully opposed Goldberg’s motion for leave to file a late anti-SLAPP motion.  The trial court heard Goldberg’s anti-SLAPP motion and denied it on the merits.  Goldberg appealed.  (Id. at p. 781.)  The plaintiff argued both that the motion was properly denied on the merits and that the motion for leave to file a late motion was improperly granted, so the anti-SLAPP motion should not have been heard on the merits at all.  (Id. at p. 775.)  The court found review of the order granting Goldberg’s application to file a late anti-SLAPP motion was authorized by Code of Civil Procedure section 906. (Platypus Wear, at p. 781.)  Although the plaintiff argued that the trial court’s decision on the motion for leave, which was adverse to it, was improper, that argument merely presented an alternative basis on which to affirm the trial court’s denial of the anti-SLAPP motion.  Goldberg did not dispute that the court could review the order granting leave to file a late anti-SLAPP motion in his appeal.  (Id. at p. 781, fn. 5.)  

Here, real party does not seek review of the trial court’s unconscionability determination in order to establish an alternative basis for affirming the order requiring the homeowners to comply with the statutory prelitigation procedures.  A determination that the finding of unconscionability was in error would not provide a ground for subjecting petitioners to the statutory procedures.  Rather, it would support reversal of both the decision that real party’s alternative procedures were unconscionable and the order that petitioners comply with the statutory prelitigation procedures.  Real party cannot obtain a reversal of the trial court’s orders without filing its own writ petition or appeal.  


The portion of the order challenged by petitioners is severable; it may be affirmed or reversed without affecting the remainder of the order.  It is not “‘so interwoven with’” the order as a whole that review of the challenged portion affects the other parts.  (Culbertson, supra, 225 Cal.App.2d at p. 471.)  Consequently, we decline to review the propriety of the trial court’s determination that real party’s alternative procedures are unconscionable and unenforceable.

DISPOSITION


Petitioners are entitled to appropriate relief.  (Code Civ. Proc., §§ 1085, 1086.)  Let a peremptory writ of mandate issue directing the respondent court to vacate its order compelling the original and subsequent purchaser petitioners to comply with the statutory provisions for prelitigation procedures found in sections 910 through 938, and to enter a new order denying the motion as to those petitioners.  The parties shall bear their own costs in this proceeding.

HILL, P.J.

WE CONCUR:

CORNELL, J.

DETJEN, J.

*	Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is certified for publication with the exception of parts I and III.


� 	All further statutory references are to the Civil Code unless otherwise indicated.


*	See footnote, ante, page 1.


� 	In most of the contracts, the provisions appear in section 14; in a few contracts, however, they appear in section 13.


� 	We grant petitioners’ request for judicial notice of a Senate Judiciary Committee analysis of Sen. Bill No. 800.  (Evid. Code, §§ 459, 452, subd. (c); Jones v. Lodge at Torrey Pines Partnership (2008) 42 Cal.4th 1158, 1172, fn. 5.)  


� 	The moving papers identified the addresses of these homes and their initial owners; the first amended complaint identified petitioners by their names and addresses.  From this information, we deduce that the petitioners in this category are William and Lisa Poole, and Tony and Crystal Favorito.


*	See footnote, ante, page 1.
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